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NOTICE OF FILING

To: (SeeattachedServiceList.)

PLEASE TAKE NOTICE that on this 23rd day of September2003, the following was

filed with the Illinois Pollution ControlBoard, attachedandherewithserveduponyou:
County ofKankakee’s Responseto

Motion to ReconsiderFiled by Petitioner Watson

COUNTY OF KANKAKEB

By:
\~~E1iz~ethS.Harvey

OneofIts Attorneys
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SWANSON,MARTIN & BELL
OneIBM Plaza,Suite3300
330 NorthWabashAvenue
Chicago,Illinois 60611
Telephone:(312)321-9100
Firm I.D. No. 29558

I, theundersigned,statethat I servedacopyofthedescribeddocumenton September23, 2003, in
theabove-captionedmattervia U.S.Mail to all partieson attachedservicelist.
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pursuantto 735 ILCS 5/1-109,I certify
thatthestatementssetforth herein
aretrueandcorrect.
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RESPONSETO MOTION TO RECONSIDER FILED BY PETITIONER WATSON

NOW COMES,Respondent,COUNTY OF KANKAKEE, by and throughits attorneys,

HINSHAW & CULBERTSON and SWANSON, MARTIN & BELL, and in responseto the

Motion to ReconsiderFiledby PetitionerWatson,statesasfollows:

I. THE IPCB DECISION REQUIRINGMR. WATSONTO PAY HIS SHAREOF THE
COST IN PREPARING AND CERTIFYING THE RECORDWAS CORRECT

In its August7, 2003 order, theBoard grantedtheCounty’smotion to compelWatsonto

payhis shareof theCounty’s costsofpreparingandcertifying therecord. Themotionto compel

wasbasedon Section39.2(n) of the EnvironmentalProtectionAct (Act) (415 ILCS 5/39.2(n))

andon Section107.306oftheBoard’sproceduralrules(35 I1l.Adm.Code107.306),aswell as on

the Board’sMarch 6, 2003 order directingWatson(and otherpetitioners)to pay the County’s

costs. TheBoard foundthat “the statueis clearandWatsonis responsiblefor payingashareof

the costsof preparingandcertifying the recordin this matter.” City ofKankakeev. Countyof

Kankakee,PCB03-125(cons.)(August7, 2003,slip op. at4).

Watsonnow assertsthat this finding was in error, and asksthat the Board reverseits

determination. However, Watson has failed to identify the basis for his request for

reconsideration.Section 101.904(b)oftheBoard’sproceduralrulesclearlyspellsout thebases

for reconsideration: 1) newly discoveredevidencewhich existed,but could not have been

discoveredby duediligence; 2) fraud, misrepresentationormisconduct;and 3) void order, such

asan orderbaseduponjurisdictionaldefects. 35 Ill.Adm.Code 101.904(b). Watsondoesnot

allegethat any of thesethreecircumstancesarepresent. Thus, the motion for reconsideration

shouldbedenied. SeeShawv. BoardofTrusteesof theVillage ofDolton,PCB 97-68(April 3,

1997), 1997 Iii. ENV LEXIS 171, *3*5 (ruling, undera now-repealedversionof the rule on
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reconsideration,that reconsiderationwasdeniedfor failure to presentthe Board with specific

basesfor reconsideration).

Watsoncomplainsthat hewasnot “giventheopportunity” to makeargumentsregarding

his allegedstatusas a “citizen.” This claim rings false,baseduponthe recordof this appeal.

Watsonknew,asearlyastheBoard’sMarch 6, 2003order, thatthe Boardhaddirectedhim (and

otherpetitioners)to pay their shareof the County’s costs. The County, afterunsuccessfully

seekingpaymentby Watson,filed its motion to compelon July 30, 2003. On August4, 2003,

Watsonfiled a“Notice of Intentto File Response,”statingthat hewould file aresponsewithin

the 14 day responseperiod. That“Notice” recognizedthat the Boardwasscheduledto rule on

the caseon August7, but gaveno reasonwhy Watsonhad not respondedsubstantivelyto the

motion. TheBoardnotedWatson’sfiling, but foundthatunduedelaywould resultif theBoard

failedto rule on themotion onAugust7. City ofKankakeev. CountyofKankakee,PCB 03-125

(cons.)(August7, 2003,slip op.at 4) (citing 35 Ill.Adm.Code 101.500(d)).

In anyevent, it is clearthat Watsondoesnot qualify for the “citizen” exemptionto the

requirementthatpetitionerspayacounty’scostsofpreparingandcertifying therecordin a siting

appeal. While Watsonraisesanumberofclaims abouthis status,all Of thoseclaimsareintended

to shift thefocusfrom thefact that Mr. Watsonis thepresidentofUnitedDisposal, andthus is

not entitled to the “citizen” exemptionofthestatuteandrule. For example,Watsonassertsthat

theCountyhasnotcarriedaburdenofproving thatWatsonis not a“citizen.” However,Watson

citesno authorityfor his claimthat theCountyhassuchaburden. In fact,the Boardhadalready

directedWatson(and others) to pay costs, and thus had by implication madea finding that

Watsonwasnot entitled to the exemption. Additionally, where a party believesitself to be

entitled to an exemptionof some type, that party should prove that he qualifies for the
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exemption.

Likewise, Watson assertsthat no participant in this proceedingquestionedWatson’s

“standing” asa beneficialpropertyowner. Quitesimply, thequestionofWatson’s“standing” to

participatein the siting hearingprocessandin thesubsequentappealis a separateconsideration

thanwhetherWatsonmustpay his shareofthe County’scosts. TheCountyhasnot questioned

Watson’s standing to participate. Instead, the County merely seeksits statutory right to

reimbursementofcostsby apetitioner.

Watsonargues,at somelength,that he is participatingin this proceedingasa citizen,not

astheownerofa competingdisposalfacility. However,the legislativehistoryofSection3 9.2(n)

is clearthat apersonowning oroperatinganearbycompetingfacility is not exemptasa “citizens

group.”1 Watsonis not just a shareholderin United Disposal---heis the presidentof the

corporation. (SeeExhibit A.2) This is not a casewherea countyseeksto recoveryofcostsfrom

apersonwho simplyholdsstockin a solidwastemanagementcompany. Instead,Watsonis the

president(and,basedon Mrs. Keller’s testimony(C1271, Tr. pp. 64-67),a hands-onparticipant

in thedaily operations)ofthe company. To find thatWatson,thepresidentofthecompany,is a

“citizen” would contravenethe purposeof the exemption, and of the clarifying language

providedby SenatorKarpiel. If Watsoncan qualify, asa “citizen” becausehe assertsthat he

ownspropertyneartheproposedfacility, any othercompetingdisposalfacility couldqualify for

the “citizen” exemptionsimply by purchasing‘a small pieceof propertyin the vicinity of a

Seepages2-3 of the County’s July 30, 2003 motion to compel. In the interestsof brevity, the County
incorporatesthe argumentsregardingthe legislative histoiy madein its motion to compel, as if those
argumentswere fully set forth. This includesthe argumentthat the legislativehistoryof the statuteis
relevantbecausethereis no definition of “citizen” or “citizens group” in the statute or the Board’s
regulations.

2 Mr. Watson’sstatusas presidentof United Disposalis a matter of public record, andthusthe Boardcan

takeofficial noticeof that status. 35 Ill.Adm.Code 101.630.
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proposedfacility. Sucha result would be at oddswith the languageof the statuteand the

legislativepurposeoftheexemption.

In short, despitehis red herring claims, Watsoncannot escapethe fact that he falls

directly within the categoryof thosewho arenot eligible for the “citizens” exemption. The

Board has found that “Watson as a non-citizenpetitionermust pay for the preparationof the

Countyrecord.” City ofKankakeev. CountyofKankakee,PCB03-125(cons.)(August7, 2003,

slip op. at 4). Watsonhasfailed to demonstratewhy the Boardshould reconsiderthat finding,

andhasfailedto showthattheBoard’sdecisionwas in error. Therefore,theBoardshouldaffirm

its August7, 2003 decisiondirectingWatsonto payhis share’ofthe County’srecordcosts.

II. THE IPCB RULING THAT THE SECTION 39.2(b)NOTICE IS EFFECTIVE UPON
MAILING, CERTIFIEDRETURN RECEIPT REQUESTED,WAS CORRECT

RespondentWatsonhasfiled a Motion to Reconsiderthe IPCB decisionthat under

39.2(b) of the Act anApplicant caneffect serviceby mailing the pre-fihingnotice to property

owners’ certified mail returnreceiptrequested.City ofKankakeev. CountyofKankakee,PCB

03-125(cons.)(August.7 2003,pg 16).

“Motions of reconsiderationare designedto bring to the Court’s attention newly

discoveredevidencethat wasunavailableat thetime of theoriginal hearing,changean existing

law, or errors in the Court’s applicationof the law.” ContinentalCasualtyCo. v. Security

InsuranceCompanyofHartford, 279 I1l.App.3d 815, 216 Ill.Dec. 314, 317 (1st Dist. 1996). In

this case,RespondentWatsonhasnot citedany caseswhich werenot discussedandanalyzedby

thePCBin its original decision,norhasit presentedany evidenceor achangein law that would

warrantareconsiderationofthedecision. Instead,theRespondentmerelyarguesthat theCounty

ofKankakee,WasteManagementofIllinois, Inc. and theIllinois Pollution.ControlBoard,were

wrong in their analysesof the applicablecase law.
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It is improper‘to simply recastandreiteratethe sameargumentsthatweremadeon the

underlyingmotion asa motion for reconsideration.Keller v. Roberts,276 Ill.App.3d 164, 658

N.E.2d496 (2ndDist. 1995). The effectoftheIllinois SupremeCourtdecisionin Peopleexrel..

Devine v. $30, 700 United StatesCurrency, 199 Ill.2d 142, 766 N.E.2d 1084 (2002) was

completelybriefedand arguedby thepartiesbeforethe IPCB renderedits decision. (SeeBrief

and Argumentof RespondentsCounty of Kankakeeand County Board of Kankakee,p 4-5;

PetitionerMichael Watson’sReplyBrief, p 3-5.) All of the argumentsthat are raisedin the

Motion to Reconsiderfiled by PetitionerWatson were already raised in his Reply Brief.

Specifically, PetitionerWatsonattemptedto distinguishthe Peopleex rel. Devinev. $30,700

US. Currencycaseon the groundsthat it involved the Drug AssetForfeitureProcedureAct

ratherthan the Illinois EnvironmentalProtectionAct, just as Watsonarguesin its Motion to

Reconsider.Therefore,PetitionerWatsonis merelywastingthe resourcesof theIPCB andthe

partiesby seekingreconsiderationof an issuethat hasalreadybeencompletelyand adequately

consideredby theIllinois PollutionControlBoard.

Adding insult to injury, PetitionerWatsonmisquotes theAvdich decision(uponwhich

the Ogle Countydecisionwasbased)as interpretingthe inclusionof “return receiptrequested”

language. (SeeWatsonMotion to Reconsider,pg 9). The statuteat issuein Avdich actually

requireda “returnedreceiptfrom the addressee.”Moreover,Avdichatno time addressedor even

considereda notice statute which merely required notice by mail with a “return receipt

requested.”As such,it appearsthat Watson’sentireargumentis baseduponthis misreadingof

theAvdich decision. Watsonalso eitherintentionally,or conveniently,failed to recognizethat

the Peopleex rel. Devinedecisioncontrastedthe “return receiptrequested”languageof the

statuteat issuein Devinewith the “retum~receipt from addressee”requirementat issuein
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Avdich. Peopleex rel. Devinev. $30,700UnitedStatesCurrency, 199 Ill.2d at 15 1-53, 766

N.E.2d1090-91. TheSupremeCourt explicitly held the’ForcibleEntry andDetainerStatuteat

issuein Avdich actually supportsthe finding that notice was effective upon mailing, and the

statutemerely provides “return receipt requested”becausein Avdich the legislatureexpressly

conditionedserviceuponthereturnof thesigned,certifiedor registeredmail receiptby utilizing

the language“with a returnedreceipt from the addressee.” The SecondDistrict therefore

misappliedAvdich in the Ogle Countydecision,which addressedthe “return receiptrequested”

languageof Section39.2(b). As such, thePeopleex rel. Devinecasecorrectedandeffectively

overruledOgle Countyby addressingthe exactlanguagein this case.

Devinedealtwith a forfeiture statutewhich provided: “The [notice for serviceshallbe

given] by eitherpersonalserviceor mailing acopy ofthenoticeby certifiedmail, returnreceipt

requestedto that address.” See Peopleex rel. Devine, 199 Ill.2d 142, 766 N.E.2d 1091.

Likewise, the statuteat issuein this case(415 ILCS 39.2(b))also providesthat notice of such

requestis to beserved“return receiptrequested”.The SupremeCourt in Peopleexrel. Devine

explicitly heldthat“theAvdichcaseis not authorityforthepropositionthat all enactmentswhich

containthe returnreceiptrequirementdemandreturnof the receiptto perfect service. In fact,

Avdich,like theenactmentspreviouslyreferredto, illustratesourlegislature’sability to expressly

condition serviceupon receiptof the signed receipt.” Id. (Emphasisadded). The Supreme

Courtheldthat merelyrequiringnoticeto be sentwith a requestfor a returnreceiptratherthan

requiring that the receipt actually be returned,must be consideredintentional by Congress

becausethelegislaturehasmadetherequirementofareturnedreceiptfrom theaddresseeexplicit

in numerousother statutes. Id. at 1090-91(citing 225 ILCS 115/18, VeterinaryMedicineand

Surgery Practice Act; 705 ILCS 25/10(a)(1), Expedited Child Support Act; 765 ILCS
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1033/15(b),MuseumDispositionofProperty Act; 735 ILCS 5/9-211 the Forcible Entry and

DetainerStatute). Therefore,theIllinois Supreme Courthasestablishedthat thelegislaturewill

expresslyrequirethatthe receiptbe returnedby theaddresseebeforeserviceis effective,if it so

intended.

In, summaryit is clearfrom the statuteat issuein this casethat serviceis effectiveupon

mailing while requestinga return receipt. Thereis no requirementin Section 3 9.2(b) that the

receiptbe returnedby the addresseeas was at issuein Avdich, and, accordingly, the IPCB

decisionthat Peopleex rel. Devineeffectively overruledOgle County,wasboth well-reasoned

and correct. Accordingly, the decisionthat the Section 39.2(b) notices are effective upon

mailingwascorrectandshouldbe affirmed. ‘

RespectfullySubmitted,

COUNTY OFKANKAKEE

By: (~L4AhA j ~ (~
Oneof Its Attorneys ~

CharlesF. Helsten
RichardS. Porter
HINSHAW AND CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900

ElizabethS. Harvey
SWANSON,MARTIN & BELL
OneIBM Plaza,Suite3300
330North WabashAvenue
Chicago,Illinois 60611
Telephone:(312)321-9100
Firm I.D. No. 29558
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